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As a real estate attorney, I could write a book on this subject.  But I have chosen five basic issues to get you started.
1. Know how you hold title.  

If you own your real estate together with another individual, it is important to know how you hold title as between the two of you.  In short, generally two or more people hold title together as “tenants in common” or as “joint tenants”.  When people hold title as joint tenants, upon the death of one person, that person’s legal interest in the property automatically passes to the survivor – without need for any legal action or other probate procedure.  When people hold as tenants in common, the interest of the deceased passes according to their will or inheritance laws.  As a result, a probate proceeding is generally required to clear title to the deceased’s interest in the property – and the property could end up belonging to someone that you did not expect.

2. Know what liens are on your property. 

If you refinance or sell your property, title will have to be cleared of all liens during the refinance or sale transaction.  It is not unusual for people to assume that once they have paid off a lien holder, the title is automatically clear of the lien itself.  Not true.   If you pay off the underlying debt, you need to make sure that the lien holder records a proper release of the lien in the Registry of Deeds.  By “proper” – I mean that it needs to come from the record holder of the lien, correctly identify the lien being released by book and page, and reflect your name so that the Registry can properly index the lien.  When years go by after the payment of the underlying debt, it can be difficult and extremely time consuming to track down the legal holder of the lien for a proper release.

3. Know where your property lines are before you construct improvements such as retaining walls, fences, additions to an existing structure, or buildings on your property.  

Constructing an improvement too close to or over the lot line can cause added expense and delays when you seek to refinance, sell or make other improvements to your property.  Some lenders and/or buyers will want to have the property lines reviewed by a licensed land surveyor.  If there is evidence that an improvement is over the lot line, or fails to comply with the setback requirements of the municipal zoning ordinance, corrective action may be required prior to financing or sale.  When determining where your property line is for these types of permanent, expensive improvements, you may want to use the services of a licensed land surveyor.  Reliance on the beliefs of a neighbor, seller or realtor as to the location of a property line may seem reasonable – but is not a legal defense to a claim that you are encroaching onto a neighbor’s property or violating the zoning ordinance.

4. Know what easements and restrictions affect your property.

Your lot may be impacted by an easement that gives someone else a right to cross over it or use some portion of it for a particular purpose.  In addition an easement can be for your benefit – as in a deeded right to share a driveway with your neighbor that crosses over both your lots.  Restrictions impact your property through an agreement prohibiting certain activities.  For example, they may prohibit the keeping of unregistered vehicles or livestock on the property, or a variety of other things.  No matter what the nature of the easement or restriction – if you do not know it exists, you cannot ensure that you obey it or reap the benefit of using it.  Many people purchase homes in subdivisions burdened by restrictive covenants.  These covenants are harmless enough for most – but may seriously impact other’s lifestyle.

5. Know where important documents concerning your property are located.  

There are several documents that affect your property’s title which should be kept together in a specific location.  These include but are not limited to such things as your deed, copies of closing papers, paid notes, building permits, surveys or plans, and your owner’s title insurance policy.  In the event you are refinancing or selling your property and a question arises concerning your title – having these documents together may help the real estate professionals involved in the transaction resolve that question and keep the deal moving.
This information has been provided by the Mortgage Bankers and Brokers Association of New Hampshire (MBBA-NH) in conjunction with the New Hampshire Union Leader.  Any questions about the content should be directed to the MBBA-NH at 6 Garvins Falls Road, Suite 106, Concord, NH 03301, email at info@mbba-nh.org, website mbba-nh.org.  Article supplied by:  Carol E. Willoughby, Esq., First American Title Insurance Company, for informational purposes only and is not and may not be construed as legal advice, or a statement as to insurance coverage.  No third party may rely upon anything contained herein when making legal and/or other determinations regarding title practices.  
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